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Fitzgerald's Executrix v. Irby & Others.* 

Supreme Court of Appeals : At Richmond. 

January 17, 1901. 

1. Attorney and Client — Percentage of recovery — Lien on land purchased for 

the debt by client — How secured. If a client contracts to pay his attorney a cer- 
tain percentage out of a particular fund, which the attorney is to recover for 
him, the attorney has a lien on the fund for the amount of his fee, and if, in 
the process of collection, the client buys the land of the debtor for the amount 
of his debt, the attorney has an equitable lien on said land, to be paid in 
preference to all other debts of the client, which a court of equity will pro- 
tect, at the instance of the attorney, either by withholding the deed, or by 
directing a conveyance to the client reserving a lien for the amount of the 
fee on the face of the deed in favor of the attorney. 

2. Chancery Practice — Attorney's lien — Decree for deed to client. Even after 

a deed has been directed to be made to a client, a court of equity may, for 
good cause, amend its decree so as to protect the interest of an attorney who 
has a lien upon the funds used to pay the purchase price of the land. 

3. Chancery Practice — Attorney's lien — Enforcement — Independent suit. 

Where an attorney has a lien for money advanced his client to pay for land 
purchased in a pending suit, the better practice is not to enforce the lien in 
that suit, and thereby keep other parties in court who have no interest in that 
question, but to make a proper decree for the protection of the attorney, 
giving him leave to enforce it in an independent suit for that purpose. 

Appeal from a decree of the Circuit Court of Henrico county, pro- 
nounced May 2, 1899, in a chancery suit therein pending under the 
style of Irby & Others v. Williams' Adm'r & Others, in which the ap- 
pellant filed his petition. Reversed. 

The opinion states the case. 

A. A. Campbell and Daniel Grinnan, for the appellant. 

Beverly T. Crump, for the appellee. 

Phlegar, J. , delivered the opinion of the court. 

John L. Irby and Thomas W. Epes, and Mary, his wife, employed 
J. P. Fitzgerald, an attorney at law, to bring suits against the repre- 
sentatives and sureties of F. C. Williams, deceased, who had been 
their guardian and the executor of their grandfather, to recover 
amounts due from him as such guardian and executor. They con- 

* Reported by M. P. Burks, State Reporter. 
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tracted to pay Mr. Fitzgerald for his services, a specified percentage 
of the amounts which might be collected, " to be paid out of the said 
collections." 

Fitzgerald brought the suits in Nottoway county. They were re- 
moved to Henrico, and decrees were rendered in favor of the plain- 
tiffs for considerable sums of money. Some money was paid Fitz- 
gerald on these decrees, from which he retained his percentage thereof. 
The lands of F. C. Williams were sold on account of the decrees and 
were purchased by Irby and Epes and wife, who gave bonds without 
security for the purchase price; they being entitled to the whole pur- 
chase money after paying costs of sales. The court directed J. P. 
Fitzgerald as its commissioner to convey the lands to the purchasers, 
and to surrender the bonds which they had given. Several years after- 
wards, Fitzgerald filed his petitions in the suit, one against Irby and 
one against Epes and wife, asking to be made a party to the suit, 
setting up his contract with them, exhibiting itemized accounts of 
his claims against them, and averring that when the decree was 
entered directing him to surrender the sale bonds and make the 
deeds, he expected to collect a certain debt due by Thomas P. 
Bland, which had been transferred from F. C. Williams' admin- 
istrator in part payment of the amounts decreed to Irby and Epes 
and wife, and to get his fees therefrom; that he had recently 
learned that Irby and Epes had assigned said debt to others; 
that he had withheld the deeds so as to secure his fees and certain 
costs which he had incurred in selling the lands. He prayed that the 
court would set aside the decree directing deeds to be made, and that 
it would either sell the land for the amounts due him, or decree that 
the purchasers take deeds with liens retained on the lands for the 
amounts due him. 

Demurrers and answers were filed to the petitions. The principal 
reliance was on the demurrers, the contention being that the claims 
should be litigated in an independent suit. The court overruled the 
demurrers and directed a commissioner to settle the accounts between 
Fitzgerald and Irby, and between Fitzgerald and Epes and wife. 

The report of the commissioner was in accord with Fitzgerald's 
claims, and was excepted to on the ground that the court had no juris- 
diction of the matters, and that they should be determined in another 
suit. No exception was taken to the correctness of the account. 
Irby and Epes and wife prayed the court to appoint a commissioner 
instead of Fitzgerald to convey the lands to them. 
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The cause was heard in May, 1899, on the petitions, commissioner's 
reports and the exceptions thereto, when the court, being of opinion 
that it had no jurisdiction to consider the matters set up in the petitions, 
dismissed them, without prejudice to the rights of Fitzgerald's executrix 
to institute other proceedings. From that decree an appeal was 
allowed. 

It has not been denied that Fitzgerald had an attorney's lien on the 
amounts which were decreed in favor of the appellees, but it is con- 
tended that there is no attorney's lien on land, and that when the 
court directed that the bonds which were given by the purchasers, 
should be delivered to them, and the amounts thereof were credited on 
the debts due from F. C. Williams' estate, the debts to that extent 
became real estate and the attorney's lien was destroyed. 

It is certain that the amounts contracted for as fees belonged to 
Fitzgerald, that they were definitely fixed, that he had therefor a lien 
on the fund, that payment to him would have discharged the debtor 
pro tanto, that the court would have compelled the debtor to pay the 
amounts to him, and that the contract expressly provides for payment 
out of the fund. 

The essential elements of an equitable assignment exist to such an 
extent that a court of equity should and will protect him. Roanoke 
Brick Co. v. Hicks, 94 Va. 741. 

When Irby and Epes and wife used those amounts to pay for the 
land, they used a fund to which they were not entitled, and which was 
charged with a lien in favor of Fitzgerald. A court of equity will 
follow such a fund as far as it can be traced* and enforce the true 
owner's rights against any property in which it may have been invested. 
Cent. Nat. Bank v. Conn. Mut. Ins. Co., 104 U. S. 67; Paxton v. 
Stuart, 80 Va. 873. 

In principle this case is like that of Price' s Adm'r v. Davis, 88 Va. 
939, where a trustee who had sold land under a decree of court, ad- 
vanced, at the request of the purchaser, the amount of one of the 
purchase money bonds. Afterwards a deed was decreed and actually 
made to the purchaser. The trustee then filed a bill claiming a lien 
on the land for the bond he had paid, and his claim was sustained. 

The personal representative of Fitzgerald is entitled to charge the 
lands purchased by J. L. Irby and T. W. Epes and wife with the 
amounts due to him which they used in paying therefor. If he had 
asserted his claim before the deeds were directed to be made, the court 
would undoubtedly have withheld the deeds until he was paid, or have 
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ascertained the amounts due him and charged them on the lands, by 
proper provisions in the deeds. 

The expectation that he would collect the Bland debt, and retain 
his fees from it, was a reasonable one, and sufficiently accounts for his 
failure to assert his liens before the deeds were directed to be made. 

The action of the appellees in disposing, or attempting to dispose, 
of the Bland debt justified the intervention by petition, if any other 
justification than his right to the money was necessary. As the deeds 
have not been made, we see no reason why the court should not have 
amended the decree which ordered them to be made and directed the 
commissioner to insert provisions charging the lands with the amounts 
due from Irby and Epes and wife, respectively. 

The proceedings on the petitions were correct until the decree of 
May 2, 1899. The Circuit Court should have overruled the excep- 
tions to the report, confirmed it, declared that the amounts due Fitz- 
gerald's executrix were chargeable on the lands in the hands of the 
respective purchasers, as the first liens thereon, entered judgments 
therefor with costs, appointed a commissioner, instead of Fitzgerald, 
to make deeds to Irby and Epes and wife, in which the amounts 
decreed should have been charged on the land as prior liens to all other 
debts due by Irby and Epes and wife, and the deeds should have speci- 
fied that the conveyances were made subject to such charges. No 
further relief should have been given on the petitions in this suit, but 
leave should have been given the personal representatives of J. P. 
Fitzgerald to enforce the decrees and the charges on the lands by in- 
dependent suits. 

Without deciding that the liens might not be enforced in the present 
suit, we consider it the better practice not to protract the original suit 
for that purpose, and not to keep in court the other parties who have 
no interest in the Fitzgerald claims. 

The decree of May 2, 1899, is reversed and the cause remanded to 
the Circuit Court for Henrico county to be proceeded with in accord- 
ance with this opinion. Reversed. 

NOTE. — The result reached in this case is eminently equitable, and affords an 
excellent illustration of the doctrine of equitable lien. See Bispham's Equity, 
351 et seq. See also a striking instance in Williamson v. Gayle, 7 Gratt. 152. 

The action of the appellate court in requiring Fitzgerald's executrix, after 
establishing her lien in the present suit, to enforce such lien by a new and inde- 
pendent suit, tends to unsettle the principle that equity, after having once acquired 
jurisdiction of the parties and subject matter, will do complete justice in a single 
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suit. If the litigation would thereby be protracted to the inconvenience of other 
parties not interested in the question raised by the Fitzgerald petition, as sug- 
gested, it would seem, with deference, that the suit might have been dismissed as 
to parties no longer interested, and continued on the docket for purposes of the 
relief to which the petitioner was entitled. This would have saved delay and 
costs, and preserved the integrity of the equitable practice — a favorite one in Vir- 
ginia — of avoiding a multiplicity of suits by giving complete relief in a single suit. 
See Coons v. Coons, 95 Va. 434. 



Gilligan v. Commonwealth.* 

Supreme Court of Appeal* : At Richmond. 

January 31, 1901. 

1. Criminal Law — Felonies — Jurisdiction county courts — Removal to circuit 

court. Under section 4016 of the Code, as amended (Acts 1893-4, p. 270) 
county courts have exclusive original jurisdiction of all felonies committed 
within their respective counties, and the prisoner has no right to elect to be 
tried in the Circuit Court. The act of March 3, 1892 ( 1891-2, p. 973 ), required 
the right of removal, which then existed, to be exercised before a motion for 
a continuance, and did not confer the right of removal, and if it did the right 
was taken away by the later act. 

2. Criminal Law — Verdicts — W hat record must show — Case at bar. A verdict on 

an indictment for felony must be rendered by the jury in open court, in the 
presence of the prisoner, and be received and recorded by the court. These 
facts must appear from the record, and no presumption that all things were 
rightly done by the trial court will supply the omission of any one of these 
facts. They sufficiently appear, however, from a record which shows the 
presence of the prisoner, and declares that the jury "retired to their room to 
consult of their verdict, as follows, to-wit: .... Whereupon the 
prisoner, by his counsel, moved the court not to proceed to judgment upon the 
verdict aforesaid " but to set it aside as contrary to the law and the evidence. 

3. Criminal Law — Record of proceedings — Inferences — Verdicts — Case at bar. 

While no intendment can supply an omission from the record in a criminal 
case of that which is material, all proper inferences may and must be drawn 
from that which does appear. The court has the right to deduce from the 
record all reasonable and necessary inferences, and if the prisoner has sup- 
plied omissions in the record, the court will not disregard them. The record 
in this case sufficiently shows that the verdict was unanimous, was rendered 
in open court in the presence of the prisoner, and was otherwise free from any 
infirmity. 

4. Criminal, Law — Jury — Consultation — Constructive presence. A jury, while in 

their room in the courthouse consulting of their verdict, are still construc- 
tively in the presence of the court, and not in the charge of an officer or out 
of court. 
* Reported by M. P. Burks, State Reporter. 



